"nderstanding President Barack Obama’s one-thousand-plus
page, trillion-dollar health care reform bill that was drafted in
2010 was enough to challenge most people. Its length, incredible

complexity, and dense political jargon made it difficult reading. Many of
its thousands of sentences were peppered with clauses like, “For the pur-
; pose of subparagraph 17(b) ...” Whether or not they had actually read
| it, however, some people quickly spoke out against it—often with great
i confidence and at high volume.
Congress voted on the health care bill in March 2010, and it passed
by a very slim margin of 219 to 212. Although it was often difficult to
understand all of its points and subpoints, the bill’s overall purpose was



relatively simple: it was designed to respond to the country’s growing
health care crisis by expanding Americans’ health insurance coverage.
How? The bill required all individuals to have insurance, cither through
an employer or through a private insurance company. What happens if
a person chooses not to purchase insurance? Starting in 2014, he or she
will have to pay a hefty annual penalty—one that will increase over time.
All of this may be vital to the health and well-being of American
society and of great financial concern to the nation’s businesses and
heads of houschold. But what does the president’s health care reform
bill have to do with amendments to the U.S. Constitution? A num-
ber of people believe that Obama’s health care bill was not only a

—
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policy mistake, but that the law is also unconstitutional. These critics
believe that it violates the state and individual rights enshrined in the
Constitution and is therefore illegal. These opponents strongly feel that
the new health care law is in direct violation of the Tenth Amendment
in particular. “T don't believe Congress has the legal or moral authority to
force this mandate on its citizens,” says John Ensign, Republican senator
for Nevada (as quoted by FOX News in December 2009).

Senator Ensign and other like-minded people, including the mem-
bers of the Tenth Amendment Center (also known as “Tenthers”), were
concerned that Obama’s new legislation stood in direct violation of the
Tenth Amendment to the Constitution. 'They were so sure of it, in fact,
that a number of state senators filed lawsuits against Congress protest-
ing the bill’s passage. Kelly Shackelford, chief counsel of the conservative
Liberty Legal Institute, states in an interview with FOX News that
“there are a lot of states that are concerned that this [bill] violated the
Tenth Amendment, and they are weighing their options.”

The Tenth Amendment is one of the least understood—and there-
fore the most debated—amendments in the Bill of Rights, which are the
first ten amendments to the Constitution. Unlike the first eight, both
the Ninth and Tenth amendments do not spell out specific, concrete
rights that are easy to identify and name. These two amendments are
much more abstract and vague in their wording. This has caused a great
deal of trouble over the centuries, ever since they were first ratified in the
late eighteenth century.

The Tenth Amendment states, “The powers not delegated to the
United States by the Constitution, not prohibited by it to the States, are
reserved for the States respectively, or to the people.” What does this !
mean? It states a simple truth: There are powers that belong to the fed-
eral government, but those that do not belong to the federal government
belong to the individual states and the people who live in them. The




RODUCEON | 7

amendment was a strong reminder to all citizens that while the govern-
ment was powerful and essential, it was not all-powerful. Unlike the
British Empire it had recently broken away from, the still young United

States of America would not be characterized by tyranny or dictatorship.

'The Tenth Amendment emphasized that states and their residents
had important rights that could not be taken away from them by the
federal government. This was a constitutional assurance that the people
of this newly formed nation required. After all, individual rights and
self-rule were what the American colonists had been battling Britain for
both before and during the American Revolution. These were ideals that
many Americans had sacrificed their safety, security, homes, and even
lives to gain. They weren't about to let a government of their own choos-
ing take away what had been so hard fought and dearly won.
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magine how the Founding Fathers and former colonists must have

felt when they finally achieved the freedom they had fought so

hard for. For all of their lives, they had been under the control of
England, its Parliament, and its king. "They had to follow rules they dis-
agreed with and obey decisions and decrees they had no part in making,
‘They were told how to conduct their businesses, and they were taxed
heavily. Yet they did not have the right to speak out in protest or have
their views represented in Parliament. Many American colonists felt
trapped and oppressed, relentlessly squeezed by a tyrannical government
that refused to listen to their wants and needs.




LIMITING FEDERAL POWER I D

The colonists finally declared independence and eventually drove the
British Army from what had become the United States of America. They
were excited and eager to start their new lives as free and self-governing
American citizens. Their exhilaration over this newfound liberty and inde-
pendence was understandable—but it was also brief. With freedom comes |
unexpected responsibility. Suddenly, the citizens and their appointed :
leaders had to address, debate, and resolve serious, complicated questions
about governing. Creating a new government that would rule wisely and
fairly was much harder than criticizing and rebelling against an existing
government. It was difficult to decide how to create a government that
would lead without tyrannizing, support the states and its citizens without
controlling, and provide structure to society without dominating it.

During the years when the American Revolution raged, the thirteen
original states (the former colonies) remained largely united because
they all shared the same goal: independence from Britain. Once they
had gained that, however, they found themselves struggling with a whole
new set of problems. One of the primary ones was how to rule their new
land. They already knew they did not want to replicate the victimization
they experienced when they were British colonies. In the newly inde-
pendent United States, there was to be no king, no royal family, and no
lack of freedom in religion or speech. The states and their citizens knew
what they didn’t want in a new government. But what exactly did they
want? What powers and structure did they want the federal government
to have?

In the post-Revolutionary War years, debates and discussions led to
a few important decisions. Americans wanted their new nation to be a
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republic, or a government that was based on the will and consent of the
people. They wanted a leader that would be elected on his or her merits
and abilities and not because of royal heritage, an influential family,
wealth, or powerful connections. They wanted a government that would
: give the nation and society structure, but one
that wouldn’t have the power to control their
personal and private lives. Finding this balance

was not easily achieved.

The first document that attempted to outline the
powers and structure of the new country’s federal
government was the Articles of Confederation.
Drafted in 1777, it was ratified four years later. The
Articles of Confederation established a permanent
national congress made up of from between two
and seven delegates each of the thirteen states.
Congress had a few select powers: [t could
declare war or peace, handle foreign relations, and
keep an army and navy (though it couldn’t draft
soldiers or supply them). It could make laws but
had no power to enforce them. There was no exec-
utive branch (a president and cabinet offices) or
judicial branch (the Supreme Court and other fed-
eral courts) under the Articles of Confederation.

Independence Hall in Philadelphia was the site of countless
debates during the drafting of the Constitution. Could the
men who worked so hard on this document have imagined
that some of the same issues would still be fought over

more than two hundred years later?
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Regarding what powers the federal government had as compared
to states’ rights, Article II of the document declared that “each state
retains its sovereignty, freedom, and independence, and every power,
jurisdiction, and right, which is not by this Confederacy expressly
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delegated to the United States, in Congress assembled.” This meant
that any power not explicitly reserved for the federal government in
the Articles of Confederation automatically belonged to the states. The
federal government—which consisted only of Congress at this point—
had very few powers granted to it. 5o the states retained many rights
and enormous governing power under the Articles of Confederation.

Strengthening o Rope of Sand

For a short time, it appeared that the Articles of Confederation were
all the country needed. As time went on, however, the weak federal
government proved incapable of uniting an expanding nation or govern-
ing it effectively. Indeed, General George Washington, the future first
president of the United States, recognized early on that a weak federal
government would prove to be a “rope of sand.” He meant that it was an
inadequate, easily broken tie to bind the independent states together.

Tt soon became apparent that the federal government had too little
power to be effective under the Arficles of Confederation. For example,
there was no executive or judicial branch of government (a president
or Supreme Court) and no power to collect taxes, regulate commerce
between the states, or raise and fund an army. The clamor for changes
to the Articles of Confederation grew. Clearly, something better was
needed, and the federal government needed to be strengthened.

During the summer of 1787, fifty-five delegates from the thirteen
states met in Philadelphia, Pennsylvania. They gathered to determine
how to create a document that provided for a stronger, more effective
federal government, yet one that didn't sacrifice state or individual
rights. It took almost four months for thirty-nine of the fifty-five
delegates to sign the final draft of the Constitution. Nine of the thir-
teen states would have to ratify the document for it to go into effect.
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On June 21, 1788, New Hampshire became the ninth state to ratify the
: Constitution. Eight months later, it went into efiect. By 1790, ali thir
teen of the original states had ratified the U.S. Constitution.

This remarkable document consisted of two parts: the introduction,

often referred to as the Preamble, and the body,

: composed of seven sections called Articles. These

Articles describe legislative power, executive

ower, judicial power, states’ powers and limits
P 2 P P ’

the amendment process, federal power, and the

ratification process.

After all the hard work and passionate debate
that went into its drafting and ratification, it
seems like the Constitution should have been

relatively easy for everyone to accept by the

end of the process. Just the opposite was true,

however. Even before it had been approved,

some delegates were already complaining and

asking for changes to be made to it. Many

people felt that, while the Constitution was

a good start, it did not provide enough pro-

tection for average citizens against potential

government abuse.

The original copies of the Declaration of Independence, the
Constitution, and the Bill of Rights are kept at the National
Archives in Washington, D.C_They are under the watchful

eyes of honor guards at all times.
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‘The anxiety was easy to understand. After all they had lived through
under tyrannical British rule, the people in this new nation insisted
upon a better government than what they had during the colonial era.
While they had been waiting for a national constitution, the states had
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already formed individual declarations that included the freedom of
speech, freedom of the press, and the right to a trial by a jury for their
citizens. State delegates wanted to see a similar bill of rights built into
the Constitution.

As a result, a series of ten constitutional amendments, known col-
lectively as the Bill of Rights, was proposed in 1789 and ratified in 1791.
These amendments were created to address questions or rights missing
or requiring clarification in the original Constitution. In the years since
the Bill of Rights was ratified, another seventeen amendments to the
Constitution have been passed into law. These later amendments tackle
issues such as the abolition of slavery, voting rights for African Americans
and women, the national voting age, and presidential term limits.

The fierce debates and disagreements over the Constitution and
the Bill of Rights among delegates to the Constitutional Convention
exposed a major philosophical divide in America. On one side were
those who felt that the federal government should serve as a strong
central command with a great deal of power. This centralized power
would help bind the states together and prevent chaos. Without a strong
central government, it was argued, the United States would actually be a
disunited collection of independent nation-states, each with its own set
of laws and policies. Proponents of a strong central government became
known as the Federalists.

On the other side were those who wanted to avoid any chance of
ever living under a repressive and tyrannical government. They fought
for a system in which the power to make decisions would mostly stay
with the individual states. They became known as the Anti-Federalists.
Both sides in the discussion wanted what was best for their new country.
But exactly what that entailed was the subject of hot debate—one that

continues to this day.
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—Nake one look at the Bill of Rights and it is easy to see why some

people fought so hard for it to be included in the Constitution.

After all, these ten amendments protect the very rights long
denied to American colonists under British rule and long fought for
during the American Revolution. The Bill of Rights gave American
citizens the right to free speech and due process. It allowed people to
worship as they chose, to keep and bear arms, and to be protected from
unreasonable search and seizure. These amendments laid out the rules
by which people could and could not be prosecuted for crimes. They also
guaranteed them the right to fair, speedy trials that would be decided by
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a jury of their peers, rather than by the whims and prejudices of a single
judge or other authority figure.

The Tenth Amendment, however, was different from most of the
other amendments in the Bill of Rights. Although it seemed somewhat
simple on the surface, its vague wording is the result of the emotion,
anxiety, and fierce debate that went into it. This amendment was, for
many Americans, the central principle of the entire Constitution. "This
was because it was the one that stated what powers the federal govern-
ment had and, more importantly, what powers it did not possess. The
Tenth Amendment sought to express the limits of federal power, thereby
identifying what rights belonged to the individual states and the people

living within them.

Oppeosing Views

The people who felt that the federal government should have a great
deal of power were known as Federalists. They were led by such histori-
cal figures as Alexander Hamilton, John Jay, and future president James
Madison. They were convinced that the best government for this new
nation was a strong, centralized one. Otherwise, they believed, the states
would Iapse into total lawlessness and chaos would reign. Their dozens
of essays and letters published in various newspapers—today known col-
lectively as the Federalist Papers—encouraged readers to accept their
viewpoints. Businesspeople and bankers tended to rally behind them
because the Federalists also favored the creation of 2 national bank and
mint and sound national fiscal policies.

James Madison is often called the Father of the Constitution because
he dedicated so much time and effort to the creation of the document.
Even though George Washington was assigned to be the head of the
Constitutional Convention, it was Madison who stepped in and led
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the gathering, To Federalists like Madison, the Tenth Amendment
was particularly important because it detailed just who had what pow-
ers. This reduced the likelihood of confusion between the federal and
state governments and created a clear and clean division of rights and
responsibilities.

Madison states in Federalist No. 45, “The powers delegated by the
proposed Constitution to the federal government are few and defined.
Those which are to remain in the State governments are NUMErous and
indefinite. The former [federal powers] will be exercised principally on
external objects, as war, peace, negotiation, and foreign commerce; with
which last the power of taxation will, for the most part, be connected.”
Madison strongly believed that this division of authority was created in
order “to ensure protection of our fundamental liberties.” He also added,
“The powers reserved to the several States will extend to all the objects
which, in the ordinary course of affairs, concern the lives, liberties, and
properties of the people, and the internal order, improvement, and pros-
perity of the State.”

Given that the Constitution already created this clear division
between a few important federal powers and all remaining powers
delegated to the states, some Federalists did not quite understand the
necessity for the Bill of Rights. Why take the time to outline in a series
of amendments what the federal government could not do when it
was never empowered by the Constitution to do these things in the
first place? In Federalist No. 84, Hamilton wrote, “For why declare
that things shall not be done which there is no power to do?” He and
other Federalists also worried that the Bill of Rights could actually be
dangerous. If these ten amendments that spelled out specific rights and .
protections were added to the Constitution, it might imply that any
rights not specified would be considered unprotected or even unlawful.



THE TENTH AMENDMENT AND STATES' RIGHTS l 23

5

1l Slres
JONE fi e ol

J’aﬁ' T

e
L

Ca

iy
.

i

e e T P e 2 A T R e A e Tt e ey

N




AL PR

22 ’ THE TENTH AMENDIGENT. LIMITING FEDER,

g0

=)

Bill of Rights was an absoluiely essential and
C Tenith

onstitution. Jefferson believed that the
sy

[l

ant

1

¥

,3.

npor

that he referred to it as “rhe founds-
e

he Constitution.” Although these men

e
[
bty
=+

on o

-t

agreed that a Constitution was needed, they
deeply feared one that would grant too much
power to the federal government—power
that rightfully belonged to the states and the

American people. “The government which gov-

erns least, governs best,” stated Jefferson.

The Tenth Amendment went to the heart of the
Federalist/Anti-Federalist debate by attempting

to identify the limits of federal power and delin-
eate state’s rights and the rights of the people. The
amendment was designed to make the various
layers of American government more efficient and
less complicated, with fewer areas of overlap and

dispute. In practice, however, it did just the oppo-
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site in many cases throughout history.
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division of federal and state powers was McCulloch v. Maryland in 1819.
At that time, the state of Maryland believed that the federal government
did not have the power to establish a national bank. After all, it wasnt
listed as a right in the Constitution. Despite this lack of explicit (spelled
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out) constitutional permission, the U.S. government had created the
Second Bank of the United States. It was based in Philadelphia but also
opened a branch in Baltimore, Maryland, without that state’s approval.
In response, Maryland taxed the bank’s operations and imposed fines
for nonpayment of the tax. When branch manager James McCulloch
refused to pay the taxes and fines, Maryland took the bank to court.
Eventually the case went all the way to the Supreme Court. Who
won? The federal government did. According to Chief Justice John
Marshall, creating a national bank with branches throughout the
country encouraged business between states, and that was good for the
entire country. In addition, Marshall stated that Maryland could not tax
a “national entity.” Marshall added, “Let the end be legitimate, let it be
within the scope of the Constitution, and all means which are appropri-
ate, which are plainly adapted to that end, which are not prohibited, but
consistent with the letter and spirit of the Constitution, are constitu-
tional.” What he meant was that if the ultimate goal is legitimate and
constitutional—in this case, the establishment of a national bank—and all
of the actions necessary to reach that goal are not in direct violation of the
Constitution, then those actions must also be considered constitutional.
Why was this case so important? It was the first time the courts
expressed the fact that the federal government had more powers than
those few explicitly spelled out in the Constitution. In addition to its
expressly stated powers, the Constitution provided the federal govern-
ment with other, implied powers. The McCulloch v. Maryland decision
also determined that states had no choice but to obey federal laws.
Federal laws took precedence over state laws. This outcome was pre-
cisely what the anti-Federalists had feared—a court decision granting
the federal government more power than explicitly specified in the
Constitution and the ability to trump state law.
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Chief Justice John Marshall's decision in the McCufloch v. Maryland case {above) ueled the

fire of debate between those who felt the government needed to have more power znd
those who felt it needed less.
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The Issue of Slavery

Several decades later, a national crisis developed over the issue of slavery
that not only challenged the Tenth Amendment but also robbed it of its
power for some time. Until the Civil War, most states preferred that the
federal government allow them to make their own decisions regarding
state business and local issues.

'This all changed when the antislavery movement began to gather
strength. As federal legislation began to chip away at slaveholders’
rights, the Southern states objected. The South was heavily dependent
upon slave labor to work its cash crops of cotton, tobacco, and rice.

A group of African American slaves gather on the plantation of Confederate General
Thomas Drayton in South Carolina in the early 1860s. Slavery was one of the biggest issues
ever to test the Tenth Amendment and its balancing of federal powers versus states’ rights.
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When Abraham Lincoln was elected president in 1860, the pressure
to end slavery intensified. In protest, eleven Southern states seceded
from the Union and formed the Confederate States of America. They
believed that slavery was a state right—not a federal one. This dis-
agreement resulted in the Civil War (1861-1865) and the creation of
the Thirteenth Amendment, which abolished slavery throughout the
country.

Although ending slavery was a noble goal for the nation, it came in
direct conflict with the state powers provided by the Tenth Amendment.
Because the Constitution failed to explicitly mention slavery and
the federal government’s right to regulate it, slave-holding seemed
to fall under the category of states’ rights guaranteed by the Tenth
Amendment. For this reason, a constitutional amendment explicitly
outlawing slavery in every state was required to get around this legal
obstacle to federally mandated abolition.

'The controversy over the Tenth Amendment was far from over,
however. Again and again, the issue of state versus federal powers would
rear its head in cases throughout the country. And each time, it would
raise the same question all over again: where do the federal government’s
powers end and states’ rights begin?




uch of the legal confusion and philosophical conflict that
have long surrounded the Tenth Amendment is due to its
ambiguous wording. A number of phrases can be inter-

preted very broadly—and often are. Over time, some terms used in the
amendment have changed meaning. Or have they? It is often a matter of
opinion more than anything else.

Although there were other court cases that challenged and
explored the power of the Tenth Amendment, it was not until
President Franklin D. Roosevelt created his New Deal programs dur-
ing the Great Depression (1929-1941) that the amendment would
undergo its greatest test. The question of exactly where the limit on
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those powers lay would once again be debated and decided, at least for

the time being.
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Roosevelt was president of the United States when the nation and its
people were literally struggling to survive. The depression had devastated
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This long line in front of 2 Chicago. llinois. soup kitchen was
a ramiliar sight during the Grsat Deprassion. The hungry and
the homelsss linad up to survive another day in this dark HE
period of American history. '

than a political campaign; it’s a call to arms. Give
me your help, not to win votes alone, but to win
in this crusade to restore America to its own

people.” The people were desperate for leadership
and change. They looked to their government for

help out of this catastrophe—and, in doing so,

gave it more power than it had ever had before.
Roosevelt’s campaign promises of a return to
work and prosperity persuaded people to elect
him president, and he quickly made good on
his word. He created many New Deal programs
designed to put the nation’s people back to
work. In the process, the country’s infrastructure,
natural environments, and culture were improved
in many ways. The New Deal included pro-
grams that still exist today, such as the Federal
Communications Commission (FCC), the
Federal Deposit Insurance Corporation (FDIC),
the Federal Housing Administration (FHA),
and the Social Security Board. During his first

- term, Roosevelt created work for more than five

million previously unemployed people.

However, not every New Deal program was a success or even enjoyed
popular, political, or legal support. Roosevelt created dozens of programs,
sorne of which the Supreme Court declared unconstitutional. The justices
argued that the president violated the Tenth Amendment by overstepping
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the bounds of federal executive power. The

for example, was declared unconstitutional. This New Deal prograim: paid
farmers to destroy some of their crops and livestock in order to reduce an
oversupplied market and force crop prices to go back up.

Altogether almost a dozen of Roosevelt’s
New Deal programs were declared unconstitu-
tional by the Supreme Court because they tried
to use federal power to overrule the policies of
state governments. The Supreme Court declared
in these decisions that if a state had 2 crisis, it was
to take care of it on its own, instead of relying on
a federal program or other forms of assistance.
Each time one of these New Deal programs was
called into question, it reminded people that the
wording of the Tenth Amendment was often

open to interpretation and confusion.

As time has passed, especially in the wake

of Progressive Era regulatory reform and
Roosevelt’s massive New Deal program, the
federal government has developed a great deal
of control over areas of national scope and
importance. This federal influence extends into

agriculture, the manufacturing industry, and

Millions of trucks are weighed daily at highway weaigh stations
by Department of Transportation officials. Few truckers may
think about the Tenth Amendment and the right to reguizte
interstate commerce that it grants to the federzl govern-
ment, yet this right afects evary wip thar drivers make,
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shall have power to regulate commerce with foreign nations and
among the several states, and with the Indian Tribes.” Some experts
claim that the Constitutional Convention delegates used the word
“commerce” to mean nothing more than trade. Others believe they
meant it to encompass all economic activities. If the latter is true, the
clause gives the government freedom to regulate almost all aspects of
American business. Originally, the clause was interpreted to cover only
interstate commerce (trade and commerce between two or more states).
Over the years, however, federal courts have viewed it as also pertaining
to intrastate commerce (trade and commerce within a single state).
Another clause that proves to be controversial and open to widely
differing interpretations is the Taxing and Spending Clause. It states
that “Congress shall have power to lay and collect taxes, duties, imposts
[a tax or duty], and excises, to pay the debts and provide for the com-
mon Defence and general welfare of the United States; but all Duties,
Imposts, and Excises shall be uniform throughout the United States.”
‘Ihis clause has been used by the federal government, with the support of
the courts, to justify federal taxes, including income taxes, payroll taxes,
and tariffs (taxes on imported goods). But the clause’s vague wording :
about “general welfare” has inspired much political debate. Even the
Federalists and Anti-Federalists argued over it. Madison insisted that
the clause be interpreted narrowly, while Hamilton argued for a broad
understanding of it. Madison felt taxes should only be raised for specific
purposes of national importance, like providing for the military or fund-

ing the regulation of interstate commerce. Hamilton felt taxes could and

should be raised for more general spending purposes as long as it would

benefit the entire country, rather than one state or region only.
'The third clause that has raised constitutional questions concern-

ing the division of power between federal and state governments

is the Necessary and Proper Clause. It states, “Congress shall have
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Gun control activists Jim and Sarah Brady (for right) mest with President Bill Clinzon
{seated),Vice President Al Gore, and Arrorney General Janst Reno in the White House's
Oval Office to sign the Brady Bill.
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power to make all laws which shall be necessary and proper for carry-
ing into Execution the foregoing powers, and all other powers vested
by this Constitution in the Government of the United States, or in
any Department or Office thereof.” What exactly does “necessary and
proper” mean? These terms are so vague that they can be interpreted to
mean many different things. In fact, they are so generic that this clause
is nicknamed the Elastic Clause because it can cover anything and
everything. The Necessary and Proper Clause has enabled Congress to
claim virtually any power for itself that its members deem appropriate.
Over the years, Congress has indeed used the clause to expand its power.
How far the Elastic Clause can stretch before snapping is 2 question
that is still unknown.

Gun Rulings

Another key Tenth Amendment case occurred in 1995 with Unized
States v. Lopez. For the first time in more than fifty years, the Supreme
Court ruled that the federal government had acted outside its power
under the Commerce Clause. In this case, a senior at a Texas high school
brought a concealed handgun to school with him. He was arrested and
charged with violating the Gun-Free School Zones Act of 1990. In
United States v. Lopez, the Supreme Court decided that Congress had
exceeded its constitutional authority when it passed the 1990 law pro-
hibiting gun possession in local school zones.

A similar decision was arrived at in 1997 in Printz v. Unifed States.
Four years eatlier, President Bill Clinton had signed into law the Brady
Handgun Violence Prevention Act, also known as the Brady Bill. It
required that federal background checks be made on anyone purchasing
a firearm in the United States. This way, Congress hoped, guns would
not be sold to people who were considered a threat to public safety

LT T 1) it s mrkiepenyara | Do o) Jomy e e b R s Ay i e ) T e A




citzans

.y

issues like

DC

gion,

ing about

in VVashin
s policies.

ce when argu

the suria
axpayer March

ke this T
deral

£
1

jons often come to

I

o emo
During protests |
ion with the

&Y.

5 SIMMEerin

e!
vent their frustrati

Taxes and mon

Feopl

government and

3%




38 l THE TENTH AMERDMENT: LIMITING FEDERAL POWERS

(convicted felons, fugitives from justice, unlawful aliens, etc.). The act
was named for James Brady, the White House press secretary who was
shot during John Hinckley Jr.’s attempted assassination of President
Ronald Reagan in 1981.

Although the bill was signed into law in 1993, it was not slated to
take effect until the end of 1998. In the meantime, a number of addi-
tional provisions were put into place. These included requiring firearms
dealers to track transfers of handguns and then send notification of the
transters to the locality’s chief law enforcement officer. These officers, in
turn, had five days to conduct thorough background checks on the gun
purchasers.

Two chief law enforcement officers filed lawsuits that challenged the
constitutionality of these interim provisions. ‘'They felt it was wrong to
use congressional action to force local authorities—rather than federal
authorities—to carry out federal law. In the end, a majority of Supreme
Court justices ruled that these provisions were indeed unconstitutional.
Background checks conducted by local and state law enforcement
became optional, while the Federal Bureau of Investigation (FBI) con-
ducted the bulk of the checks.

Itis clear from the Supreme Court’s difficulty in maintaining a
consistent position on the boundaries of federal power enshrined in
the Tenth Amendment that federal powers versus states’ rights is a very
complicated question. Over the years, the question has not gotten any
easier to answer. Although the specific issues change, the dilemma of
striking a fair balance between federal powers and states’ rights remains
the same.
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f the framers of the Constitution had realized that hundreds of
years later people would still be arguing over the interpretation of
the document and its amendments, would they have written it dif-

r

ferently? There is no way to know the answer, but chances are they might
have spent a little more time clarifying and spelling out any overly vague
terms. Of course, the Constitutional Convention delegates could never
have imagined how the United States and its people would change over
the centuries. Neither could they have anticipated how historical devel-
opments would alter the effect of older laws and make necessary new

ones to account for changing times and conditions.

39




40 ’ THE TENTH AMENDMENT: LIMITING FEDERAL POWERS

_— --..‘-,-‘_.A.A-.-.-.m-qeﬁ

Today, the Tenth Amendment continues to be one of the parts
of the Constitution that inspires the most controversy and debate.
Contemporary issues like gun ownership, health care, environmental
standards, the death penalty, medical marijuana, same-sex marriage,
and assisted suicide all hinge upon the Constitution’s division between
tederal powers and states’ rights. The tense push-pull between the fed-
eral government and the states continues as each side tries to establish,
defend, and expand its authority. The effects of this ongoing conflict are
telt everywhere—including the classroom.
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In 2002, the No Child Left Behind Act (NCLB) was passed by
President George W. Bush. The act promised education funding to
states, but the money came with strings attached. NCLB mandated that
federal funding for education would be given only to those states that
developed and administered a basic skills test for students in specific
grades. States whose students did not score high enough would lose
funding. Those whose students excelled would receive more money. This
policy was designed to ensure that educators were teaching the necessary
skills and subjects in their classrooms and their students were learning
them adequately.

Is the right to determine and enforce education standards and policy
for the entire nation one of the powers granted to the federal govern-
ment by the Constitution? Nowhere in that document is education
mentioned as an area in which the federal government can exercise
policy control over the states. Because education is not mentioned
specifically as a federal power, the right to determine education policy
should fall to the states, according to the Tenth Amendment.

While some state departments of education objected to NCLB on
the basis of its unconstitutionality, still others complained about the
high cost of developing and administering the tests. Although federal
funding was provided to help pay for these costs, it did not begin to
cover the total bill. “The extent of the opposition to NCLB legislation is
unprecedented in its scope and depth . .. While many of the resolutions
protesting NCLB were symbolic, the number of states passing or intro-
ducing them, as well as the number of Republican states that opposed
the legislation, sent a powerful political message to Waéhiugton,” states
an article from the Texas Conservative Coalition.
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President Barack Obama stops by the Viers Mill Elemenzary
School in Silver Spring, Maryland, to congratulate the stu-
dents for making it a National Tide | No Child Lefz Behind
Blue Ribbon school.

governments role to one that is unneeded and
unnecessary ... At some point, you give up
something precious if you let the federal govern-
ment tell the states and local government how to
assess schools.”

In 2009, NCLB was superseded (replaced)
by President Barack Obama’s Race to the Top
(RTTT) program. This is a stimulus-based grant
program in which the president has promised
$4.35 billion in grant money to schools that
meet certain educational standards. While the
money would be appreciated by all school sys-
tems, in order to get it, they would have to teach
only what the U.S. Department of Education
deemed fit. Many people, from principals and
city council members to parents and students,
felt this was an example of the federal govern-
ment intruding in areas better left to state and
local policy makers. In an editorial posted on
the Web site of the Tenth Amendment Center
(an organization dedicated to promoting strictly

limited government), Derek Sheriff wrote, “The
question we should ask ourselves is, ‘Do we really want the govern-
ment in far-off Washington, D.C., deciding the subjects and content of
our children’s daily school lesson plans and how much time they spend
in school?””
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Real D

Another Tenth Amendment-related issue that has emerged in recent
years is national identification cards (IDs). For identification purposes
(to prove one’s identity, for example), most people
either carry a photo ID card, a driver’s license,

or a passport. However, personal identification
became far more important and complicated
after the terrorist attacks of September 11,2001.
Suddenly, the focus of the entire world shifted to
security, safe borders, and immigration control to
prevent any further incidents of violence com-
mitted by terrorists traveling freely throughout
the world and within the United States.

In 2005, the Real ID Act was passed by
Congress. It stated that the various identification
cards issued by the fifty states had to include the
same information. In addition, that information
should be included in a national database in case
it had to be accessed by federal law enforcement
authorities. According to the Department of
Homeland Security, this act would also allow
additional changes to ID cards in the future.

This could include the addition of biometric data
such as fingerprints, retinal scans, and DNA
information.

Identification cards have become more high-tech and vital
to national security in recent years. Proposed programs like
Real ID would further this trend.
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Jeffersonian principles of individual liberty, free markets, and limited
government.” Following the act’s passage, more than three dozen states
passed legislation opposing it.

Without one of these federally mandated identification cards,
Americans may find themselves unable to
board an airplane, get their Social Security

checks, open a bank account, or even get 2 job.
Anthony Romero, executive director of the
American Civil Liberties Union, says that “Real
ID is an unfunded mandate that violates the
Constitution’s Tenth Amendment on state pow-
ers, destroys’ states dual sovereignty [division of
powers between state and federal governments],

and consolidates every American’s private infor-
mation, leaving all of us far more vulnerable to
identity thieves” (as quoted by Anthony Romero).

Gun Manufaciuring and
Monitoring

The right to bear arms is enshrined by the
Second Amendment to the U.S. Constitution.
However, who can and can't own a gun, what
kind of gun they can own, and how and when
they can buy a gun are complicated and unre-
solved questions. The Brady Bill and other gun

Buying and owning a gun is one of an American’s basic con-
stitutional rights. Over the years, however, the government
has put a number of rules in place creating restrictions on
wha can buy guns, where and when they can buy guns, and
what kinds of guns they can buy.
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control legislation has put limits on gun ownership as well as on inter-
state weapons commerce.

In late 2009, the state of Montana signed a new law that stated in
part that “a personal firearm, a firearm accessory, or ammunition that is
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manufactured commercially or privately in Montana and that remains
within the borders of Montana is not subject to federal law or federal
regulation, including registration, under the authority of Congress to
regulate interstate commerce.” In other words, any gun made entirely
within the state and kept within the state would not be required to
be registered by a gun buyer. Nor would gun sellers be required to
run background checks on buyers of Montana-manufactured guns or
keep records of the sales of these guns. The federal Bureau of Alcohol,
Tobacco, Firearms, and Explosives (ATF) told Montana that all federal
gun regulations continue to apply, despite the passage of this state law.
Gary Marbut, who is president of the Montana Shooting Sports
Association, said in response, “We feel very strongly that the federal
government has gone way too far in attempting to regulate a lot of
activity that occurs only in-state. It's time for Montana and her sister
states to take a stand against the bullying federal government, which the
legislature and governor have done and we are doing with this lawsuit.”
Other states followed Montana's example, including Texas, Arkansas,
South Carolina, and Florida. :

Future lssues

Other cases hinging upon the question of federal versus states’ rights
pop up across the country regularly, and most likely will keep doing

so. Some of the issues being reviewed by federal courts today include
same-sex marriage, medical marijuana, environmental standards and
requirements, the death penalty, and assisted suicide. Each one of these
topics is controversial. Passionate debate on these issues ranges from
what should and should not be legal to who gets to decide the answer in
the first place—the federal government or the individual states.




individual citizen’s rights. On the steps of the Supreme Court in Vashington, D.C,,
demonstrators hold signs in support of Oregon’s physician-assisted suicide law.
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When the framers of the Constitution drafted this history-changing
document more than two hundred years ago, they had no way of
foreseeing how society and its most pressing issues would evolve. They
did, however, know how important independence, autonomy (self-
government), and individual rights were to all human beings. As the
battle over the power and scope of the federal government versus what
rights belong to the states and their residents rages on, it might benefit
both sides to stop and ask themselves one question: what would the
Constitution’s framers—Thomas Jefferson, Alexander Hamilton, James
Madison, John Jay, and others—have advised?




