n Boston, Massachusetts, a woman named Alyssa Burrage spent

close to a half million dollars buying a condominium. Yet she soon

found that the secondhand smoke from her downstairs neighbor
aggravated her asthma. So instead of enjoying her new condo, Burrage
became ill and had trouble breathing in her own home.

The smoke had not come as a complete surprise to Burrage. While
visiting the condo before purchasing it, she had noticed the smell of
cigarette smoke. Her real estate broker, representing Gibson Sotheby’s
International Realty, told her that the person who was selling the place

must be a smoker and that the smell would go away once the person




A jury’s job is to help decide what is fair and settle disputes between partiés. Attorneys
for the plaintiffs and defendants argue the case before the jury membe

moved out. But that was not what happened. When Burrage found out
that the smoke was coming from her neighbor’s condo below, she felt that
her broker had misled her.

What rights does a homeowner have in a situation like this? Is the
broker to blame for Burrage’s problem? What compensation, if any, does
she deserve? In the United States, there is a branch of the legal system
that deals with such disputes between individuals, as well as disputes
between individuals and organizations. This branch of law is called civil
law. When there is money involved in these civil law disputes, the citi-

zens are guaranteed a formal hearing to decide what should be done.
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The ten original amendments to the U.S. Constitution, all of them
proposed in 1789 and ratified in 1791, are known collectively as the
Bill of Rights. One of these is the Seventh Amendment. Thanks to
the Seventh Amendment, a trial by jury is guaranteed in civil disputes
involving more than $20. A jury is a group of citizens assigned to make
an honest and objective decision after hearing all of the information in a
case. Juries are one of the most important aspects of our legal system. As
Americans, we respect the decisions of juries and abide by them.

Alyssa Burrage sued her real estate broker to help to settle her
dispute. The jury listened to both parties in the case for an entire week.
When the jurors finally made their decision, however, they sided with
the real estate broker, so Burrage did not win her case.

Although Burrage did not receive money as compensation for her

complaint, the case did bring the problem of secondhand smoke to

the general public’s attention. This is likely to make real estate brokers

more careful in the future about what they say or don't say to potential
buyers. It will probably also make potential buyers ask more questions
and inspect properties more carefully before purchasing them. So even
though Burrage did not win her case, something good still came out of it.

As Americans, we are constantly learning important lessons from the
issues investigated and debated in civil cases. And the precedents set in
these cases influence how similar cases are decided in the future. Since
the late 1700s, the Seventh Amendment has helped ordinary citizens
work with the American legal system to settle disputes that ultimately
affect all of our lives.




CHAPTER ONE

Yoday, if we have a problem with another person, a company, or
the law, we know that we can bring our complaint or tell our
, side of the story to a judge and jury and feel reasonably certain
that justice will be served. We trust that this system works, and we are
willing to accept the consequences if the outcome is not in our favor.

In law, a plaintiff is a person who brings a case or complaint against
someone else in a court of law. The defendant is the person who is being
accused of wrongdoing or having done something unfair. Civil cases are
ones that do not involve crimes. The outcome of the trial will not result
in imprisonment. Rather, the jury is deciding if the defendant is respon-
sible for the misdeeds he or she is accused of and therefore liable to

7
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. COURT MEDIATION JUDGE CATHERINE M. POOLER

- COURT MEDIATION JUDGE SHELLEY J. KRAVITZ
J0OM

The parties involved in a dispute must abide by the decision of a jury. This couple sits in
a Miami, Florida, courthouse, waiting for a jury to arrive at a decision concerning custody
of their four-year-old daughter.
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penalty. The penalty is usually financial, and money is paid to the plaintiff
as compensation. Civil cases often involve disputes over property or cases
in which people think they have been treated unfairly for some reason.
Civil cases include divorce, alimony, child custody and child support,
personal injuries, wrongful death, libel or slander, medical malpractice,
contract disputes, or property disputes. A civil dispute might be between
neighbors or between an employee and employer. It might even be
between friends or family members. Sometimes, civil cases can be based
upon a dispute between an individual and a corporation. The case is consid-
ered civil because the plaintiff is not accusing the defendant of a crime, but
merely trying to settle a dispute. The plaintift is often seeking an admission
of wrongdoing and/or compensation, rather than criminal punishment.
The right to a fair trial with a jury is taken for granted today. This was

not always the case in America. Back in the days when England ruled

the American colonies, laws and the legal system were much different. The
American colonists were forced to follow British laws, but these were often
not enforced properly and the rights of the colonists were not considered.
The idea of a fair trial by a jury of one’s peers did not exist in colonial
America. In fact, many of the trials back then were downright unfair.

1@ Salem Witch Trials

- “:'"“w'm\w

Betweéh“‘February 1692 and Mm the town of Salem,
Massachusetts\,hn\ocent people were put to death because of an-unfair
legal system. During t \h“imt\me many people in sey,@rzd’lV[/sachusetts
counties were accused of wnEh“‘maﬁ Not.. mach evidence was needed to
accuse or convict someone of th1s VE’?‘S@;\OUS charge, which could bring

the death penalty
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‘1 6005 were not the fair and impartial judges that we know today. Many

than 150 } ¢ople had been arrested and plz} ed in
prisons. Jorke were left to die in jail, wh11e others
were g1v/en trials unlike any we know today

If arlyone acsused a person of vyitchcr ft, that
h person was simpljarrested and pressur by the
magistrate to\\mfe .Odd tests were /developed
to determine 1f somedne wa,s ‘a witcl. Sometimes
the accused wefe asked\to’ fecite afprayer They
were found gullty if they ould not recite it flaw-
Jessly and without sturnbh g over the words.
Another test 1nvolyed a caki A_'inade from the
urine of the ak:cused and then aten by a dog,. It
was believed that the accused wiuld feel pain
when the dog e the cake, and this pain would
identify the/person as ‘a witch.

Not ev”ery persoh on trial in Salem\was found
guilty off w1tchcraft However more thak twenty-
five pepple we /put to death, and cruel and
unusual measyfes were taken to force conf
mon»s One e;ghty—year—bld man who would jot

cc)/vffess had heavy rocks placed on his chest f

The Salem witch trials of the early 1690s are an infamous
example of how unjust judicial systems can inflict pain and
suffering—and even death—on innocent people.

istrates forced the ‘accused into making false confessmns The accused

SO, encouraged to make false accusations of witchcraft against other

{
¢ citizens. By the time the Salem w?ﬁcraft ordeal was over, more
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of { pf e5¢ M v

passed, lawyers began to hedT cases in front of professional judges
sworn to uphold the legal system and the cause of justice. Yet even
these judges could occasionally be corrupted. Rather than remaining
objective (evenhanded and neutral) and deciding cases based solely
on matters of law and justice, some judges ruled based on their own
personal biases or to help friends or business associates. In these
cases, it was very difficult to prove that the hearings were unjust. And
the ruling of the judge, no matter how corrupt and unfair, was the

final word.

Types o: v"rmls 'I'hrouulmvi HISVA‘Y

" P _ore .ial by a jury of one’s peers was instituted, maklra a judicial deci-
sion of guilt or innocence was often a difficult and sr .ietimes deadly
process. In medieval times, in partic’ " the judi..al process was far dlffer- '
ent from t."e American justice sys cm i pI? .e today.

“Trial by o ‘eal was a judicia’ sroces: ia which an accused person was
deliberately placod in a dangr ous'situa ion.The accused person either
confessed to the crime (heo..astly or false 'y) in order to end the ordeal, or
he or she refused to co:ss.': no confess on was offered, but the accused
survived the ordeal, he or “ae would be pr wen innocent. In a trial by
combat, the two par € . in-a Jispute duelea or battied each other, some-
times to the deat!. ".1e winner . the Lattle vas declared the winner of
 the case.Ina tr’ vy oath, God-fear:.= subjec\s were placed under oath

" by, for examp’ ., swearing to tell the trut: “viile mlacing one hand on the
Bible.The' .vere then asked to swear to their ..~nocence. If the accused -
persor .ed under oath, it was believed that he or . >« ~vould e subject to
Go-’ ., wrath and eternal punishment and damnation. . ven today, when -

» .tnesses and suspects take the stand to testify, they swew.- an oath of
truthfulness.Anyone convicted of |ymg under oath is convicted of perjury
and .-.ubject to jail time. :
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The Case of Crispus Attucks

R

In theWears leading up to the American Revolution, trial juries had
becomdmore common in helping to decide whether a defendan

was guilt\or not guilty. Just before the outbreak of the Ameri
Revolutionjthe Boston Massacre occurred. i
Boston p\riots protesting the Townshend Act (whicl”

nists to help pAy the salaries of colonial governors andj
being watched oNer by British soldiers. The soldler§ were trying to keep
peace in the increNjngly tense and volatile capitgy éxty of the rebellious
Massachusetts colofy. When the protesters be i me unruly, soldiers fired
their guns into the croyyd. The first to die m' is incident was a colonist

Aoy ,g,

named Crispus Attucks\Several other mf j’died that day as well, and the

British soldiers were brodght to trial o 4 /urder charges.

Even though he was a [§ading pay dt deeply committed to the
struggle against British opprigsion, ,- {e attorney and future American
president John Adams defenddd, é ‘British soldiers. He took their case
in order to prove that everyone ¢ Eserves a good legal defense and a fair
trial. It was this commltmen ’{/o f AXness and justice, Adams argued,
that set Americans apart frgfl their Nyitish oppressors. Several months

Keld, so tha\public outrage and fury could

\

passed before the trial wag
die down a bit. It was 389 held in anotheNfown to ensure that the jurors
chosen would be imp fial, or completely fax and objective in their
judgment. ,‘ A

Adams arguegffhat many of the soldiers acteNto protect themselves
because they beffved their lives were being threatc ged by the crowd of

angry protestg } Yet two of the soldiers were found dyilty of murder
because th '/' red directly into the crowd rather than fiNng warning
shots. Hofféver, these men did not suffer any punishmeni\gore severe

than regfting a branding on their thumbs.

‘4d
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“colonies were subject to British com-
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by many colonists as a
volved in the shooting did
icted murderers.

civit case that follo
failure of justice, since

Arent one. Adams was aware of an odd loop
in Xitish common law. Any first-time offender
who cyld prove he was literate—by reading a

chosen Pyssage from the Bible—could rec

accused. On¥ applicable only to clergf
fét Clergy,

own as the Benef

this loophole,
was eventually eNpanded to c0;
offender who coul\ read. Adg#ts had the two sol-

" Having successfully

fthNesser sentence of man-
ser pun¥hment of branding.
on-law precdents, like the one
used to sett is murder trial, re§ed on broad

and very ric guidelines, rather ¥an on the

specifigffd evidence of the case beiny tried.
And @hearly all such cases, common-laigeci-
sigh ind precedents favored the British cro

r the rights and interests of the colonists.

A Need for Change

After the American Revolution, it was time for the United States of
America to establish its own system of rules and laws to help govern the
new country. The Articles of Confederation was the original constitution
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of the United States. It would later be replaced by the U.S. Constitution,
ratified in 1788.
Yet almost immediately, it was recognized that even this new and

improved Constitution needed some revisions and enhancements that
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would provide for better protection of citizens’ rights and make the

extent and limits of government powers clearer. These changes became

a group of ten amendments, called the Bill of Rights. Today there are

twenty-seven amendments to the Constitution, but those original ten
remain among the most important to the forma-
tion of our country and its ideals.

The Seventh Amendment was designed to
make civil trials as fair and impartial as possible,
avoiding the kind of corruption and injustice
that often characterized the application of
British common law in the colonial era. While
many of the amendments contained within
the Bill of Rights were strongly debated by
politicians and ordinary citizens of the time, the
Seventh Amendment did not meet with much
opposition. It was generally agreed upon that an
impartial jury system would help improve the
cause of justice and fairness in the new country.

A jury system was widely thought of as a
good way to remove considerations of class,
wealth, and influence from trials. In theory, the
rich, powerful, and educated would not receive
any special consideration or leniency, and the
poor, powerless, and uneducated would not be
victimized by authority. A jury of average citizens
taking part in the process and making a decision

It was not until the Seventh Amendment was ratified and
went into effect that civil cases were constitutionally guar-
anteed to be argued, deliberated, and decided in a fair and
impartial way, as shown in this 1852 painting of a Missouri
courtroom.
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based upon careful weighing of evidence would help to maintain fairness
for all people brought before a court.

Even Samuel Bryan of Pennsylvania, a member of the Anti-
Federalist party that opposed many of the constitutional amendments

being proposed at the time, wrote in favor of the Seventh Amendment.
In his series of essays, the Letters of Centinel (1787-1788), he argued that
judges often had “a bias towards those of their own rank and dignity;

for it is not to be expected, that the few should be attentive to the rights
of the many.” Bryan praised the amendment because it “preserves in the
hands of the people, that share which they ought to have in the adminis-
tration of justice, and prevents the encroachments of the more powerful

and wealthy citizens.”

The Seventh Amendment and Common Law

The Seventh Amendment states that:

In Suits at common law, where the value in controversy shall
exceed twenty dollars, the right of trial by jury shall be preserved,
and no fact tried by a jury shall be otherwise re-examined in any
Court of the United States, than according to the rules of the

common law.

It is important to understand why the framers of the Bill of Rights
based the Seventh Amendment on common-law practices. After all,

common-law practices were once a source of corruption in England and

controversy and unfairness in the American colonies. WSEVET Dysekic.
ingu CCCUCIIT, ith a
sentence, o e
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The Seventh Amendment also separates the roles of the judge an
jury. The jury decides whether a party is guilty, and the judge decides
the appropriate punishment in the case if a guilty verdict is reached. If
cither the judge or jury decided both guilt and punishment, there would
be much more opportunity for unjust rulings and unjust sentencing.
This way a jury that has found someone guilty cannot impose an overly
harsh or overly lenient penalty. Instead, a judge imposes the penalty and
must follow certain guidelines in doing so. And a person who has been
brought to court cannot be found guilty by only one person. A guilty
verdict requires a unanimous vote of twelve people. This ensures that the
evidence must be strong and convincing.

The jury has to worry only about hearing the arguments and weigh-
ing the evidence in the case: '

e ow
e BN, . Similarly, the judge is not able
to let his or her opinions or political views enter the case, and he or she
can’t argue for the jury to come to 2 particular decision. \gENENycan
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CHAPTER TWO

he Seventh Amendment was ratified in 1791 as one of the origi-

nal ten amendments to the U.S. Constitution, known collectively

as the Bill of Rights. Compared to many of the other amend-
ments in the Bill of Rights, the Seventh Amendment was passed with
little controversy and with little opposition. It was not until many years
after the amendment was passed that changes were made to it.

Fine-Tuning the Seventh Amendment

In 1872, it was decided by the U.S. Supreme Court that the parties
involved in a civil case—the plaintift and defendant—may decide that

20




The Seventh Amendment helped David Goldman win a five-year custody battle for his son
Sean.When Sean’s parents divorced, he was taken to Brazil with his mother, who remar-
ried there. After she died, Goldman had to fight for years to regain custody of his son.

they do not want a jury to decide their case. Instead, they may opt for
a judge to solve their dispute for them. Today, judges do indeed make
the decisions in many civil cases involving family law and child custody,

without the help of a jury.
Yet many civil cases are still decided by a jury. In 1899, the Supreme

Court decided that civil case juries would be made up of twelve mem-
bers. Today, trials may have between six and twelve members on a jury,
depending on the laws of the state in which the case is being tried.

In 1900, an important Supreme Court decision was made regarding
jury decisions in civil cases. It stated that a unanimous decision must be

reached by the jury. In other words, all jury members must agree on the

21
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guilty or not guilty verdict. Failure to reach a unanimous decision would
result in what is called a hung jury. The judge would be forced to declare
a mistrial if further jury deliberations did not lead to a unanimous vote.
The judge would then order the case to be retried in the future with a
new jury in place.

One of the most important decisions regarding the Seventh
Amendment occurred in 1970. This is when the Supreme Court con-
firmed that corporations should be able to have the same protection
under the Seventh Amendment that private citizens do. This ruling had
some major consequences for individuals as well as corporations.

This protection under the Seventh Amendment was actually intended
for the corporat_ion’s shareholders. These are individuals who own small
shares, or portions, of the company. When someone buys stock in a
company, he or she is buying shares in its ownership. The person’s money
helps fund the company’s operations. Shareholders are average citizens.
So when cases are brought against corporations, or in other words its
shareholders, the Supreme Court decided that they should be able to
have their interests protected just as any other citizen would. In many
cases, individual shareholders own very small portions of a company. They
have very little chance to have their voices heard, therefore, and have little
:nfluence over the decision-making process of the corporation’s directors.

In a case involving the investment company Lehman Corporation,
the Supreme Court upheld the right of Lehman shareholders to sue, on
behalf of the corporation, Lehman’s managers, whom they accused of
poor and harmful business practices.

The Supreme Court decision resulting from the Lehman
Corporation case confirmed the shareholders’ right to a jury trial. This,
in turn, allowed shareholders to both sue on behalf of their corporation
and defend their corporation against lawsuits (lawsuits are civil cases in
which a plaintiff sues a defendant). It also allowed shareholders to sue
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the corporation’s managers if their actions harm the corporation and the

interests of its shareholders through misconduct, bad faith, negligence,

or other forms of corporate mismanagement.

Corporate Law

As a result of allowing corporations the right to jury trials and protec-

tion under the Seventh Amendment, all large companies now have their
own teams of lawyers working on their behalf and in the best interests
of their shareholders. This makes the playing field a bit uneven when an
individual sues or is sued by a company. Not many average citizens can

These plaintiffs are lined up at the U.S. Supreme Court Building to hear public arguments
against a cigarette company in a class-action lawsuit. The plaintiffs claimed they were mis-
led into thinking that “low tar” and “light” cigarettes were a healthier smoking alternative.

il
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afford the many hours of legal advice and attorney protection required
during a civil legal proceeding. But most corporations can afford to go
to great lengths to protect their interests. They have far more money at
their disposal and can endure lengthy legal proceedings that will quickly
bankrupt the individual opposing them in court.

In some cases, the best interests of a corporation do not benefit the
public or the consumer. When companies are sued, it is often over mis-
use of money or issues of health or safety. Fortunately, impartial juries are
unswayed by a corporation’s enormous wealth, power, or influence. They lis-
ten to the case in court and carefully weigh the evidence that leads to a fair
and just decision about whether a party is guilty or not guilty. A jury should
be immune from bribes, intimidation, and other forms of influence peddling
that the wealthy and powerful may attempt to use. The members of the jury

must render a fair verdict based only on the evidence presented to them.

Selecting a Jury

All American citizens over the age of eighteen can be called for jury
duty. The names of jury candidates are often pulled from voting records.
The court cases on which they serve can be on the county or state level.
Jurors report to a courthouse on a designated day and the process of
choosing jurors begins.

Prospective jurors often wait for hours to be called upon at random
to be considered for a case. At that time, the prospective jurors mect
with the attorneys, the judge, and sometimes the plaintiff or defendant
in the case. The lawyers ask the jurors questions to determine whether
they have prior knowledge of the case and if they have already formed
an opinion on the defendant’s guilt or innocence. If a juror has heard any
details of the case before and formed an opinion, or if the juror knows

one of the people .avolved in the case, he or she will not be chosen to be
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a juror. If a prospective juror feels he or she cannot be impartial because
of a particular issue raised by the case, he or she will explain the prob-
lem to the judge and attorneys. The judge and lawyers will then decide
whether the person should be removed from the jury pool.

It can sometimes take days to select a jury that attorneys from both
sides of the dispute can accept. That is why courts call a large number of
prospective jurors together at one time so that there are plenty of people

to choose from in a case.

What Does a Juror Do?

The job of a juror is to listen carefully to all of the evidence being pre-
sented in a case. The attorneys for both the plaintift and the defendant
will present the case and all of its evidence to the jury. The jurors are
instructed to be impartial and not to take sides in the debate or let their
own experiences or opinions get in the way of the decision they are try-
ing to make. They must not let the character of the people in the case
cloud their judgment. They are instructed to judge only whether a party
is guilty or not guilty of a particular claim, not whether they seem like
good or bad people or honest or deceitful.

Based on the evidence before them, all a jury must decide is whether
the person, persons, or corporation did what the plaintiff claims they did
and if that was against the law or constituted fault or wrongdoing. They
cannot find someone guilty of something he or she has not been charged
with. They cannot find someone guilty because they “feel,” “sense,” “sus-
pect,” or “strongly believe” the person is guilty. The available evidence must
prove “beyond a reasonable doubt” that a party is guilty or not guilty.

Jurors must also listen carefully to the testimony, or formal state-
ment, given by people who are questioned by the attorneys in the case.

Testimonies often include details provided by witnesses who saw a
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Citizens have a right to a fair trial by jury, and they also have
a related responsibility and obligation to report for jury
duty when summoned and to serve on a jury if chosen.

often named the foreman. This person has the
job of leading the jurors in discussion and ask-
ing the important questions that will help the
jurors examine and draw conclusions about the
evidence. He or she also asks the judge for clarifi-
cations of his or her instructions or points of law
and for rereading of important testimony. The
foreman organizes votes among the jurors to see
where everyone stands, resolves disputes among
jurors, and, once a unanimous verdict has been
reached, announces that verdict in the courtroom.
Being a juror is one of the most important
duties we have as Americans. The decisions of
a jury have profound consequences for all the
parties involved. Jurors take this responsibility
seriously, and the system works remarkably well
because of it. In complicated cases, the jury may
have to sit on a case for months, missing work
and other obligations in the meantime. In the

case of civil lawsuits, as opposed to criminal trials,

the juries will probably not have to stay seques-
tered, or isolated. Sequestration is when jurors are
kept apart from other people (including their family members) in hotel
rooms when the trial is adjourned (out of session) at day’s end. However,
in some high-profile civil and criminal cases, the juries may be asked

to stay in hotels and away from the public while the case is being tried.
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'This is sometimes for their protection. In rare and extreme instances,

associates of the defendant might try to bribe, threaten, or harm jurors.
Sometimes sequestration is used to kee

p the jurors from encountering
media coverage of the event that will possibly sway their decision.

In all cases, jurors are instructed to not talk about the case to anyone.

The opinions of people outside the courtroom who have not heard aj]
of the evidence from both sides in the

case may possibly sway the jurors’
decision. That decision would be tainted since it had not been arrived at

by a thorough weighing of all the evidence. It may be difficult sometimes
for jurors to keep the details of the cas

e completely private, especially
when at home with family members. But it is important to the judicial

process that the case be decided by the jury and only by the jury.

Avoiding Jury Bias

Attorneys on both sides of a dispute worlk hard to pick jury members

who do not have certain experiences or opinions that might make them
-far more inclined to vote one way or another in a civil case. For instance,
someone who has been a victim of identify theft might not be chosen for

a case centering on that crime. Such a jury member will have experienced -

ed victim, and this will likely make him or
intiff. On the other hand, lawyers for the

heard of what identity theft is. Such a jury would not have the expeﬁence
necessary to understand the suffering the incident has caused the victim.
Juries are routinely chosen so that they are roughly half male and half
- female. Ideally, jury members will come from varied economic, ethnic,and
social backgrounds.This makes a well-rounded jury with vast life experiences .
to draw upon when deciding a civil case.A diverse jury helps guarantee that
not all members will think alike. It also h

won't be either overly sympathetic with or hostile to a plaintiff or d
of a particular ethnic, racial, gender,

elps ensure that,asa group, the jufy .

efendant
religious, Or economic background.
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The Jury’s Decision Is Final

Part of the Seventh Amendment guarantees that once a jury has reached
.ts verdict, the decision is final. The only time a judge can decide that

a jury’s decision should be disregarded is when the judge feels that the
jury did not consider all of the evidence in the case or did not act fairly
when considering the facts. If this is the case, the judge can ask that

the ruling be thrown out and the case be retried at another time with

another jury.
When the plaintiff or defendant is unhappy with the ruling of a case,

or she can do to try to change the decision is to ask for
gher court is requested to review the case,
evidence presented, the judge’s

the only thing he
an appeal. In an appeal, a hi
the legal arguments made during it, the
conduct of the proceedings, and the jury’s deliberations and decision.

Whoever has brought the appeal hopes that the lower court’s decision

will be overturned. In some cases, an appeals process may reach all the

way to the Supreme Court. The Supreme Court justices are then asked
to make a'final and definitive judgment in the case. They will either

uphold or overturn the various lower courts rulings on the matter.




CHAPTER THREE

he right to have a jury decide one’s fate or solve a dispute is
comforting to many Americans. They trust that a group of
impartial citizens—peers similar to themselves—would likely
make a fair and honest decision in the courtroom. So what are the pos-
sible drawbacks to the Seventh Amendment in today’s society? It’s not
the juries themselves that are a problem; it’s the sheer number of law-
suits being filed in the United States. There are more lawsuits filed and
more trial lawyers in the United States than in any other country in the
world. This puts a strain on the entire legal system and may result in
cases not receiving the attention and care they deserve. It can also result
in the filing of frivolous lawsuits that have little or no merit.

30
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Setting Precedents
N When caees are decided in court, precedents are set that help juries as
well as judges make decisions in similar cases in the future. Older cases
- provide basic guidelines for what circumstances make someone guilty
- or liable for damages and what those damages should be. For example,

" drunk driving cases are quite often decided in favor of the innocent
' victims who were injured.As long as there is proof that the driver was

intoxicated and at fault, the biggest decision in the court case would be

. exactly how much money should be granted to the plaintiff.

" Based on legal precedent (the results of earlier similar cases), the

: costs of the victim’s medical expenses are typically granted in ‘the award.

‘ Th_e victim often also receives money typically referred to as damages or .

- pain and suffering. This means that the person’s emotional and psycho-
logical damages are deserving of compensation. Juries typically declare
‘that any lost income the victim suffered because of the achent would
also require compensatlon from the defendant. :

Lawsuits: The American Way

People sue each other for a wide range of reasons. A person might sue

a ricighbor over a property line dispute if he thinks the neighbor is
encroaching on his land. Another person might sue someone if she was
bitten by the person’s dog or if she believes that something was stolen
from her. And the lawsuits don’t stop there. People sue corporations

for selling them defective products or foods that make them sick or
unhealthy. It may sound like “the American Way” to stand up for oneself
in a dispute. There is nothing wrong with seeking justice when someone
has been wronged, mistreated, cheated, or harmed. But the increase in

lawsuits has had some negative effects on the justice system.




Why do people sue each other instead of trying to work out a dis-

pute on their own? One reason is that they want to win as much money

as possible from the outcome of the case. They are hoping a jury will

decide in their favor and award them a large amount in cash damages.

3z
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Americans have long been fascinated with the legal system,
as demonstrated by the many television shows and movies
that center upon courtroom drama. Judge Judy Sheindlin
(left) is the star of a popular court show called Judge Judy.

However, is the search for money the best rea-
son to burden the American legal system with

a time-consuming, labor-intensive, and very
expensive court case? A frivolous lawsuit is one
that does not have a legitimate legal reason to be
brought forth. Generally, frivolous lawsuits are
mere attempts at “cash grabs” or an effort to dis-
credit an enemy. It has been argued that there are
so many frivolous lawsuits clogging American
courts that there should be laws passed to pre-
vent them.

'The American legal system is set up in a way
that may encourage more lawsuits than are typi-
cal in other countries. In the United States, each
party that is being sued must pay for his or her
own legal protection. In other countries, espe-
cially in Europe, the court costs and legal fees of
both parties are paid by the party that loses the
case. This possibility might keep someone from
initiating a case against someone else if he or she
considered how much money would have to be
spent in the event of an unsuccessful outcome
in court. Plaintiffs would have to be very sure they could win the case
before they set the legal wheels in motion.

In the United States, however, where there is no such check on

people’s willingness to bring lawsuits, the number of civil cases continues
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to rise. The highest increase in these cases has been against doctors and
the health care industry.

Doctors and Lawsuits

When someone goes to the doctor’s office or hospital, he or she expects
good care and trusts the doctor with his or her health. So when some-
thing does not go as expected, that person may feel that the doctor’s
care or the doctor’s diagnosis was to blame. The patient may feel like
he or she wants to sue, to win damages that will help pay for medical
expenses or cover the costs of any disability or therapy that may be nec-
essary. Sometimes patients just want to make someone pay for an honest
mistake that was made. Other times, a doctor may be clearly at fault
and may have committed malpractice. Malpractice is poor medical care
that goes beyond an honest mistake into questionable and incompetent
conduct. _
There have been so many legal cases against doctors that they often
feel that concern over lawsuits interferes with their work. Seventy-nine
percent of doctors admit that they have second-guessed their own pro-
fessional judgment about what is wrong with a patient. As a result, they
have ordered additional expensive tests that they would not normally have
ordered just because they feared that they could be sued if their diag-
nosis was incorrect. These additional, and sometimes unnecessary, tests
increase the cost of health care for patients. The rising cost of health
care is affected by the number of lawsuits against doctors. In addition to
more expensive tests, doctors and/or their hospitals are forced to carry
very costly malpractice insurance. The American Medical Association
(AMA) has tried to limit the number of malpractice lawsuits against
doctors. It feels that the constant threat of lawsuits negatively affects the
quality of health care as well as its cost.




The medical industry has the highest rate of malpractice lawsuits of any industry.This
affects medical costs, insurance prices, and often a doctor’s ability to perform his or her

job properly and effectively
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Lawsuits also interfere with the doctor’s ability to take care of his or
her patients. Being sued is a time-consuming process. When lawsuits
are brought against doctors, the accused cannot ignore it if they want
to defend themselves and protect their reputations and livelihood. The
legal process is expensive and demands a lot of
preparation time with a lawyer to gather all of
the necessary information that would prove the
doctor’s innocence. This distracting, anxiety-
inducing, and time-consuming process can take
away from a doctor’s ability to perform his or
her job.

Doctors and surgeons are frequently sued for -
incorrect diagnoses, unsafe care, and even wrong-
ful death. Honest mistakes in the doctor’s office
or operating room can be costly if the patient is
negatively affected and decides to sue.

How to Survive Being Sued

The average citizen may have even more trouble
if he or she is sued than a doctor would. Lawyer
fees are high. Not everyone has a doctor’s sal-
ary or the backing of a major hospital and may
not be able to afford a talented lawyer who will
provide good legal advice and a strong defense

in court. It is not a requirement that someone

Despite the expense, average citizens facing legal difficulties
may benefit greatly by seeking a fawyer’s advice and hiring
a lawyer to represent them during a lawsuit. Organizations
like the Legal Aid Society offer legal services and represen-
tation to low-income clients.
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who is being sued hire a lawyer. But the defendant may have a much

better chance at proving his or her innocence if someone with extensive
law training takes on the case. When people decide to defend them-
selves in court without the expert help and guidance of a lawyer, they
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may be missing out on the detailed knowledge of many laws, precedents,
strategies, and loopholes that might help their case and establish their
innocence.

There are a few options for someone who cannot hire a lawyer and
does not have the necessary legal knowledge to defend himself or herself
in court. Occasionally, claims made against a person may be covered by
his or her insurance, such as in cases involving car accidents and acci-
dents that occur in someone’s home.

Another option is to settle out of court. This means that the plaintiff
and the defendant must come to an agreement on their own about any
money or other settlement that the defendant will agree to pay the
plaintiff in exchange for not having to go to court. This settlement usu-
ally proves to be less expensive than engaging in the lawsuit process.

A third option is to default the case, or simply ignore the charges. In
that case, the defendant will still owe the plaintiff the money he or she
has requested in the lawsuit, but the defendant will be spared the legal
fees that would have been charged and the time it would have taken
to try the case. This would be similar to pleading guilty to the charges,
because the other side will be considered the winner in the case. Butin a
case of default, the court does not have to convene, a jury does not have

to be chosen, and lawyers do not have to be retained for weeks on end.

Crowding in the Court

The high number of lawsuits in the United States means that court-
houses are overcrowded with cases to try and juries to select. Both
parties involved in a lawsuit may end up waiting for a long time before

their court case even gets underway. As a result of these delays, more

parties are likely to settle out of court.
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While settling helps ease congestion in the courts, it can also some-
times mean that a guilty party will not suffer the full consequences of his
or her actions. If a guilty person simply agrees to pay money to another
party to compensate for his or her actions, he or she may not face a

severe enough penalty. As a result, the person may not feel as powerful a
o avoid similar trouble in the future. When cases are settled

justice system is not helping to correct the misbehavior

disincentive t

out of court, the
of citizens who would normally receive some sort of penalty from a

judge if a jury finds them guilty or liable.




ven though more lawsuits (many of them frivolous) are filed in

the United States than in any other country in the world, there

may well be a good reason for this. The founding document of
the United States—the Constitution—protects the rights of American
citizens. Any local, state, or federal law must respect those same rights or
be declared unconstitutional by the Supreme Court. One of these con-
stitutional rights is the right to bring a civil case against someone and
sue for damages.

Suppose someone is injured in a car accident caused by a drunk

driver. That driver was not following the law. By breaking the law; he

or she endangered the lives of other drivers on the road and injured

40




THE SEVENTH AMENDMENT GOES TO WORK | 41

¢ United States, the injured party can seek
compensation for the harm caused by the person’s negligent and illegal
actions. The injured party has the right to sue that person, and a jury

will hear the case and decide who is at fault and what the compensa-
tion should be. For example, the victim may receive money for his or

her hardship. This money may have to be used for the medical bills that
have piled up as a result of the accident and any medical care that will be

required in the future due to the injury.

The Seventh Amendment has done a lot of good for many people.

Civil trials decided by an impartial jury help settle disputes fairly. And the

ases sometimes encourage corporations to change their

outcomes of the ¢
harmful policies and improve their operations. Sometimes these policy

public health, for example. These changes may never have
being brought to force the problem out into
sulted in policy

an innocent person. In th

changes improve
been made without a lawsuit
the open. In one such case, Jawsuit against a company re

and operational changes that actually saved people’s lives.

The Case of Pacific Gas and Electric Company

The Pacific Gas and Electric Company, ot PG&E, is a utility that
provides electricity and natural gas to about two-thirds of California.
Natural gas is not something that the company gets locally. Instead, it

is delivered through underground pipelines from Texas. In order for the

gas to travel so far, it must be repressurized approximately every 300

miles (483 kilometers) at designated stations.
One of these pressurization stations was located in the town of
Hinkley, California. PG&E must use chemicals at the treatment sites to
make sure the repressurization works correctly. One particular chemical,
hexavalent chromium, was used in water-cooling towers to prevent the
development of rust inside the towers. This chemical seeped out of the

T T




42 | THE SEVENTH AMENDMENT. THE RIGHT TO A JURY TRIAL

water-cooling towers and into the soil and groundwater, contaminating

Hinkley’s drinking water and sickening townspeople.
Over time, cases of organ failure, birth defects, and cancer
increased in the area. These disease clusters were eventually linked to
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the chemical found in the drinking water. A lawsuit against PG&E
led to many arguments in court as well as arbitration. Arbitration is a
faster and more streamlined way plaintiffs and defendants may work
to resolve disputes outside of the courtroom. Together they appoint an
arbitrator to hear the case and come to a deci-

sion on who is at fault and what the penalty
should be. Both sides must accept the arbitra-
tor’s decision. After paying more than $100

million to the first forty plaintiffs named in the
lawsuit, PG&E realized that there were many
more townspeople who were affected. In 1996,

the utility company settled the case for more
than $333 million.

After the water contamination was cor-
rected by PG&E, the problem was far from
over regarding the people the chemical affected.

Hexavalent chromium is toxic and causes
cancers and birth defects. These problems take

time to develop in the body. The number of

people affected by the tainted water continued

to rise even after the suit was settled. In 2006,
an additional $315 million was paid to more
victims by PG&E, and another $20 million was
given in 2008.

The problem with Hinkley’s drinking water

was first uncovered by a law office clerk named

In Hinkley, California, three children read a sign across the
street from their home that warns of polluted water. This
pollution is still affecting the residents of the town thirty
years after a dangerous chemical used by gas company
PG&E seeped into the town’s drinking water.
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Evidence Tampering

When a court case is being prepared, lawyers from both sides gather
evidence that can prove the truth of the plaintiff’s complaint or establish
. the defendant’s guilt or innocence. Evidence is
a very important part of a trial. Evidence might
include paperwork and correspondence passed
between the two parties, personal property of
someone in the case, and even eyewitness testi-
monies offered on the witness stand in court.
Sometimes, in trying to cover up their guilt
in a situation, a person might forge or destroy
documents, dispose of any material or objects
that are incriminating, or even ask a witness to
lie on the stand. These kinds of activities are
known as tampering with evidence, and it is a
crime. Once evidence has been submitted in a
casé, it is held by the court and neither party is
allowed to handle it during the trial. The conse-
quences for tampering with evidence can be jail
thne,probaﬁon,orconnruuﬂryservkﬁ,depend—
ing on how severe and damaging the tampering
incident was. When cases of evidence tampering
are discovered, the trial process may have to be
repeated in a new venue, possibly with a new jury

and judge.

A security guard at a federal courthouse in San Diego,
California, helps a lawyer deliver boxes of documents relating
to lawsuits brought against the automaker Toyota. The cases
all involve a sudden acceleration problem in Toyota cars that
resulted in accidents, injuries, and several deaths.
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The Case Against Toyota

Another example of the outcome of civil lawsuits providing benefits to
the general public is the November 2009 class action lawsuit brought
against the carmaker Toyota. A class action lawsuit is a type of civil
case in which many people, usually consumers, are involved in a single
complaint against a company. In this case, more than two thousand
Toyota owners claimed that their cars experienced sudden unintended
acceleration problems. While driving at normal speeds, the plaintiffs in
the lawsuit claimed that their cars suddenly and uncontrollably accel-
erated to top speeds, and the drivers were unable to make the cars stop.
The problem was traced back to a defective electronic throttle system.

'I‘he Sevenih Amemlmeni in Achon

_ Whenever a jury makes a decision in a civil case, the Seventh
Amendment can be observed in action.The amendment is put to use
every day in courthouses across the country. The decisions have a great
impact on people’s lives.There are many examples of cases that demon-
strate the wisdom and fairness of a jury. One such example shows the way
that justice can be served when twelve people gather to sort through evi- -

~ dence, evaluate arguments, and come to a clear-eyed decision about what
happened, who is at fault, and what a reasonable penalty should be. S

In 2006, carpenter Luis Barros fell 15 feet 4.5 meters) ata construc-
tion site. Barros sued the construction company he worked for because .

" he suffered serious injuries to his spine and ankle.The construction crew
- was renovatmg a high-rise condominium in New Rochelle, NewYork. =
In the course of the workday, the construction crew often had to move "

. between platforms and scaffolds set up on the outsude of the buuldmg. ,
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. While moving between a platform and scaffold, the carpenter fell.
" Barros spent two days in the hospital and claimed that his injuries pre-
vented him from performing basic everyday tasks. He had a lot of pain -
from the injury and had several surgeries to correct disc and bone prob-
lems later on. He was also unable to work on future construction sites
‘due to his injuries. . S Lo
" Claiming the scaffold was structurally defective, Barros sued the

' general contractor of the project for not providing the correct safety
equipment. He also sued the owner of the premises for not providing
the safe working conditions required under state labor laws. Barros .
sue.cll for a total of $18.5 million, which included payment for his past;

- present,and future pain and suffering, as well as for lost income and

“medical costs.

The defense in the case claimed that the carpenter should have been
more careful in the way that he moved between platforms, that his physi-
cal condition was not very good before the accident, and that he was -
exaggerating his injuries. : . ;

The jury heard the case and was presented with evidence, including

_eyewitness testimonies and expert medical opinions. However, after care-
ful consideration of this evidence, the jury decided that some of Barros’s

injuries were likely caused by pre-existing physical problems. So while the
jury found that the plaintiff did deserve to receive money in the case,
the amount of the damages received was reduced from $18.5 million to
- $8 million. R . » ; .
This jury did an exceptional job of sifting through the evidence, weigh-
ing the validity of opposing and contradictory arguments, and arriving
at a judgment that was evenhanded and fair to both parties. Each case
that goes before a jury is different, and each one must be examined
carefully by the jury to make sure the judgment will be fair.The Seventh
Amendment guarantees that right to all Americans. ' ‘
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The faulty throttle caused Toyota to issue widespread recalls of many
of its vehicles so the problem could be fixed. The plaintiffs’ lawsuit

claimed that more than two hundred injuries and sixteen deaths

resulted from this car part defect.
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Doing the Right Thing, Thanks to the
Seventh Amendment

As both the Toyota and Pacific Electric and Gas cases show, lawsuits
against companies (and individuals) can cause

enormous harm to their reputations. When legit-
imate lawsuits are filed by people harmed by a
company’s actions or products, the general public
tends to lose trust in the companies. Whether or
not the lawsuit is successful for the plaintiffs, the
bad publicity often forces the companies being
sued to take actions to reform their policies, fix
dangerous problems, and compensate those who

were harmed.
Whether the problems that give rise to law-
suits are intentional or accidental, the public has
the right to protect themselves against dangerous
and unhealthful situations. They have the right
to sue the parties responsible for inflicting harm
or doing wrong. They have the right to have
their complaints heard and decided upon by a
jury of peers. And they have the right to receive
compensation for damages and suffering if a
jury finds in their favor. All of these rights are
granted and guaranteed to them by the Seventh
Amendment to the U.S. Constitution.

In 2004, an arthritis medication called Vioxx was removed from
the U.S. market because of its role in causing heart attacks
in some patients. At left,a company spokesperson talks to
the media after a jury awarded $253 million to the widow of a

Vioxx user who died of a heart attack.




